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Prioritising protection — A new visa framework for trafficked

By Associate Professor Jennifer Burn, Director of the Anti-Slavery Project at the University of

1. Introduction

At the recent National Roundtable on
People  Trafficking®  the  Australian
Government announced important changes to
the framework for providing protection and
assistance to trafficked people.®> These
changes, which will come into effect on 1 July
2009, will simplify a complex visa
framework, provide victims and their
immediate family members with greater
certainty about their immigration status,
facilitate family reunion and improve access
to the government funded victim support
program.*

This article welcomes the changes. The
new framework prioritises the protection of
trafficked people while strengthening the
capacity for law enforcement to build
relationships of trust with people who are
willing to give evidence against their
traffickers. The reforms are the result of
sustained advocacy by NGOs and academics®
and a thorough review of the visa framework
by the Department of Immigration and
Citizenship (DIAC).® The review by DIAC
commenced in 2007. In 2008 at the first
National Roundtable on People Trafficking
and NGOs and the Australian Human Rights
Commission signed a joint statement
recommending reforms to the visa
framework.”

2. The framework for protecting and
assisting trafficking people:
January 2004 — June 2009

The People Trafficking Visa Framework
was introduced in 2004 as part of the
Australian Government’s Action Plan to
Eradicate People Trafficking. The Action Plan
established multiple government initiatives
designed to address people trafficking,
including the creation of the People
Trafficking Visa Framework. This framework
consists of four visas: the Bridging F visa
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(BVF), the Criminal Justice Stay visa (CJSV)
and the Witness Protection (Trafficking)
(Temporary and Permanent) visas. All visas in
the People Trafficking Visa Framework are
available to “immediate family members” in
Australia.

The original framework for protecting and
assisting trafficked people made access to the
Support for Victims of People Trafficking
Program, administered by the Australian
Government Office of Women, contingent on
holding a Bridging F Visa or a Criminal
Justice Stay Visa. A person’s eligibility for a
BVF or a CJSV was assessed by Australian
Federal Police.

The level of support available to trafficked
people under the program depended on
whether the victim had been recently
identified as a person of interest to a police
investigation or prosecution and whether they
had decided to continue to assist the police in
an investigation or appear as a witness in a
criminal trial.® The Red Cross is currently
contracted to manage the support program
which consists of three different streams:

e The Assessment Stream provides
intensive support to people who have
recently been identified as victims of
trafficking. This support includes secure
accommodation, a living allowance, a
food allowance, access to health care,
including  counselling, access to
interpreters and access to legal services.’”
Before the changes to the visa
framework, this support was only
available for up to 30 days to suspected
victims who have been identified as “of
interest” to police and granted a Bridging
Visa E.

e The Justice Support stream offers less
intensive support to people who are
assisting police with an ongoing
investigation or prosecution. Before the
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changes to the visa framework, this
support was only available to people
holding a Criminal Justice Stay visa.

e The Temporary Trial Support stream
offers support and assistance to
trafficked people who return to Australia
to assist with a police investigation or
prosecution.'®  Currently, trafficking
victims who have returned to their
country of origin before deciding to assist
in a prosecution of a suspected trafficker
may be granted a BVF or criminal justice
entry visa allowing them to re-enter
Australia.

a. The first stage of the visa framework:
the Bridging Visa F

The visa framework introduced in 2004
made access to the government-funded victim
support program contingent on holding a visa
from the visa framework. This meant that to
get access to the assessment stream of the
victim support program a person had to be
identified as a “person of interest” to the AFP
and granted a BVE This visa lasted for up to
30 days and could be cancelled at any time. A
person who holds a BVF is not legally allowed
to work but a holder of the BVF has access to
the assessment stream of the Victim Support
program.

In the Anti-Slavery Project’s experience,
the reasons for the early cancellation of a BVF
were more likely to be related to a person’s
willingness and ability to assist police than an
assessment that they no longer required victim
support.'’ Australian National Audit Office
(ANAO) observed that support was
occasionally withdrawn from alleged victims
assisting the AFP.'> However, there was
limited recording of reasons for decisions to
withdraw support. The ANAO recommended
guidance on documenting reasons for
decisions in these cases to improve
transparency in decision making.

b. The second stage: the Criminal Justice
Stay visa

The new regulations do not change the
operation of the criminal justice visa. After
the expiry of BVE, a CJSV may be issued at the
request of the police which allows the holder
to remain in Australia for so long as they are
required for “law enforcement purposes”.
Before the changes to the visa framework, a
CJSV was the trigger to provide a person with
access to the Justice Support Stream of the

Victim Support Program.'? Unlike a BVF
holder, a person holding a CJSV had work
rights.

The problem with the CJSV is that it does
not provide victim-witnesses who are afraid
of the consequences of giving evidence against
their traffickers with any guarantee that they
will receive protection after the prosecution
has completed. Compounding this adverse
effect on the victim-witness is the anxiety and
uncertainty created if the holder of the CJSV
has children or family overseas. There is no
mechanism within the CJSV for that visa
holder to be reunited with his or her family in
Australia. This has created problems for
trafficked people assisting police. As one
client of the Anti-Slavery Project said:

Things are very hard for my family in my home

country but I cannot go back there to help them

because I will be killed. I am assisting the police
here so I am on a visa that does not allow me to
bring my family here. My family is living in
poverty and there is nothing I can do. I do not

speak English and I am having trouble finding a

job. Tam depressed and traumatised about what

has happened to me. I am constantly anxious for

my family. I do not know what I can do to fix
this.™*

c. Temporary and permanent witness
protection visas

The original People Trafficking Visa
Framework included a visa option for
victim-witnesses who had assisted police and
would be in danger if they were returned to
their country of origin. Under the original
framework a Witness Protection (Trafficking)
(Temporary) (Class UM) visa could be offered
to a person who held a CJSV and who:

e the Attorney-General certified have
“made a significant contribution to, and
cooperated  closely  with”, the
prosecution or investigation of an alleged
trafficking offender; and

e who the Immigration  Minister
considered would be in danger if he or
she returned to his or her home country.

The temporary witness protection visa
lasted for three years but after two years the
police could recommend that the person be
given a permanent Witness Protection
(Trafficking) (Permanent) visa if the person
still met the criteria for the grant of the
temporary witness protection visa. There is no
application process for either the temporary
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or permanent witness protection visa. The
visas are offered to people holding CJSVs at
the discretion of the government.

The problem with the administration of
the original framework is the temporary
witness protection visas were only granted
after the conclusion of a police investigation
or prosecutions. This means that for the
duration of a criminal trial victim-witnesses
held temporary CJSVs. There is no guarantee
that the holder of a CJSV holder will be
offered a temporary witness protection visa.
There are no visa options attached to the
Criminal Justice Stay visa or temporary
witness protection visa permitting family
reunion of a witness and immediate family.
This causes distress and anxiety for people on
these visas.

Holders of the Witness Protection visas are
ineligible for the government-funded Victim
Support Program. It is the experience of the
Anti-Slavery Project, a specialist legal service
for trafficked people, that victims who have
been granted a  Witness Protection
(Trafficking) (Temporary) visa may struggle
after having the support services they were
receiving on the Criminal Justice Stay visa
suddenly cut. This concern will be addressed
under the new visa framework.

3. Evaluating the 2004 visa framework
Since 2004, 131 suspected victims of
trafficking have had access to the Victim
Support Program.'® To date the majority of
people who have been identified as victims of
trafficking in Australia have been women who
have been trafficked for exploitation in the
sex industry. There have been 270 police
investigations into allegations of trafficking
and related offences and 7 convictions.'® In
2007-2008, 17 investigations assessments
were undertaken. 58% of investigations
concerned trafficking for sexual exploitation
while the remainder were related to other
forms of labour trafficking.'” There are five
matters currently before the courts including
the retrial of a case of labour trafficking.'®
The Australian Government has reported
that so far more than 70% of suspected
victims of trafficking have been willing to
assist police.'” From 1 January 2004 to
30 April 2009, 119 Bridging Visa F
73 Criminal Justice Stay Visas and 17 Witness
Protection (Trafficking) (Temporary) visas
have been granted. While no Witness
Protection (Trafficking) (Permanent) visas
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had been granted at the time the new visa
framework was announced on 17 June 2009,
the first five permanent visas were granted on
23 June 2009. There are also a small but
significant number of trafficked people who
have been allowed to remain permanently in
Australia as refugees.

This framework has sometimes failed to
protect people who were unwilling or unable
to help police. For example, a 2009 audit of
Australia’s response to trafficking found that
while there have been cases of alleged victims
of trafficking being mentally not fit to decide
whether to continue to assist the AFP,
Australian government agencies have “[not]
developed a way forward on managing
mentally impaired victims, to ensure that their
rights and interests are adequately
protected”.?°

The number of identified victims of
trafficking is significantly higher than the
number of people who have been granted
temporary witness protection visas. However,
care must be exercised in relying on these
figures to assess whether Australia is offering
appropriate protection to victims. Some
trafficked people may not wish to remain in
Australia at the conclusion of criminal
proceedings. Others may successfully pursue
other avenues for protection.

While it can not be assumed that a
trafficked person will face danger if they are
returned home after assisting police, in the
experience of the Anti-Slavery Project many
trafficked people do hold genuine fears about
the repercussions of assisting Australian
police, the prospect of being re-trafficked or
abused. For trafficking victims, giving
evidence against their traffickers is a
traumatic and potentially dangerous process.
While some trafficking victims will want to
return home, for others the prospect is
terrifying. For these people, a permanent
witness protection visa offers invaluable
reassurance that they do not have to return to
home to face the repercussions of speaking
out and the prospect of being reunited with
family outside Australia. The problem under
the visa framework introduced in 2004 is that
this reassurance comes too late.

Making the permanent witness protection
available earlier in the criminal justice process
is vital to overcome the anxiety and distress
the current visa framework has caused for
victim-witnesses who have immediate family
still living in their country of origin. The



lninlfetifoll Review

experience of some Anti-Slavery Project
clients is that an uncertain visa process has
resulted in considerable anxiety and stress;
feelings which are often magnified by the
distress caused by prolonged separation from
their family.

From a human rights perspective, people
who have been trafficked to Australia are the
victims of human rights abuses and should
have access to adequate support to recover
from their experiences. The United Nations
Principles and Guidelines on Human Rights
and Human Trafficking state “access to
adequate physical and psychological care
[which] shall not be made conditional on the
capacity or willingness of trafficked persons
to cooperate in legal proceedings”.*! In 2009
the UN Human Rights Committee
recommended Australia:

strengthen its measures to prevent and eradicate
trafficking in human beings, including by
adopting a comprehensive strategy, and provide
equal assistance and protection to all victims
identified regardless of their participation or
otherwise in criminal proceedings against
perpetrators.”?

In 2009 the UN Special Rapporteur on
Trafficking has also recommended that
trafficked people should be provided with
specialised support and assistance, regardless
of their immigration status.>’

The best way to protect the human rights
of trafficked people is to separate the initial
provision  of  victim  support from
participation in the criminal justice system.
Providing the first stage of the victim support
program to people who have been recently
identified as trafficking victims irrespective of
whether they are willing or able to assist
police is vital because it enables people to
obtain the intensive support they need to
recover from their experiences, gives people
time to reflect upon whether they want to
assist police, and enables them to receive legal
advice about other avenues for assistance and
protection. This approach reduces the risk of
defence lawyers attacking the credibility of
victim-witnesses on the grounds that their
evidence has been concocted in order to gain
access to visas and victim support.**

4. The changes to the people trafficking
visa framework

The changes to the visa framework will
lead to a more flexible and humane
framework that will provide greater

protection for trafficked people. From 1 July
2009, the MR have been amended to:

e Make sure that a person who is in
Australia unlawfully and identified as a
suspected victim of human trafficking
can obtain a Bridging F visa irrespective
of whether they are willing or able to
assist police.

e Extend the period of validity of the BVF
from 30 days to 45 days and provide for
the grant of a second BVF on a case by
case basis.

e Abolish temporary witness protection
visas in favour of a one stage process for
offering trafficked people and their
immediate family members a permanent
witness protection visa.

As we explain below, these changes make
sure initial access to the government-funded
victim support program is not conditional on
holding a visa from the people trafficking visa
framework. They also provide trafficked
people with greater certainty about their
immigration status and facilitate family
reunion.

a. Delinking visas and victim support

Under the new framework, access to the
Victim Support Program is no longer
dependent on a person holding a visa under
the People Trafficking visa framework. The
decision to delink the provision of the
intensive stage of victim support from the
grant of the BVF means that trafficked people
who hold substantive visas (for example, a
working holiday visa or a student visa) will
not have to relinquish their existing visa and
the accompanying work rights to obtain
access to either the assessment or justice
stream of victim support program. This
means that people who already have a
substantive visa such as a student visa, a
business (long stay) visa or a working holiday
visa will not be disadvantaged by having to
cancel a substantive visa in order to obtain
support. Importantly, under the new
framework, holding a CJSV is not a
prerequisite for the grant of a permanent
witness protection visa.>® This means that a
person who holds a substantive visa may
decide to be a witness in a criminal trial and
meet the threshold eligibility criteria for
consideration for the grant of the permanent
witness protection visa.
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b. Changes to the Bridging F visa

A BVF will now be granted to a non-citizen
who is identified by the AFP or state and
territory police “as a suspected victim of
human trafficking”.*®¢ This replaces the
previous requirement that a BVF could only
be granted to a non-citizen who is a “person
of interest in relation to an offence, or alleged
offence, involving people trafficking, sexual
servitude or deceptive recruiting”. The phrase
“suspected victim of human trafficking” will
include people who are identified as suspected
victims of slavery, trafficking in persons
offences, debt bondage, and sexual servitude.
It would not, however, appear to include
people who are assisting the Workplace
Ombudsman to prosecute breaches of the
rights of migrant workers under workplace
relations laws unless the police have formed
an opinion that the person is also a suspected
victim of human trafficking.?”

The validity of a BVF will be extended
from 30 to 45 days.?® This will give trafficked
people access to a longer period of intensive
victim support. There will also be an option to
grant a second BVF for a further 45 days
(taking the total to 90 days). The second BVF
is only available to those whose capacity to
assist police is limited, for example, due to
trauma or because “their information is
insufficient to sustain an investigation”.>®

These reforms are vital. Trafficked people
who have been deeply traumatised by their
experience will receive the support they need
to start recovering from their experience,
irrespective of whether they are able to assist
police. This support will include access to
medical assistance and legal advice, including
advice about whether they are eligible for
protection as a refugee.

Bridging visas have also been granted to
enable a person to travel to Australia for
compelling or compassionate reasons or to
enter Australia to assist with the investigation
or prosecution a trafficking offence. The
Australian Government has indicated this
practice will continue under the new
framework.

Under the new framework, temporary
witness protection visas will be abolished in
favour of a simpler process where eligible
trafficked people and their offshore family
members are offered a permanent protection
visa.>® The criteria for granting this visa will

be:
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e The Attorney-General certifies person
has made a contribution to, and
cooperated closed with, the prosecution
or investigation of a person who is
alleged to have trafficked a person or
who was alleged to have forced a person
into exploitative conditions.?"

e The Minister for Immigration considers
the person would be in danger if returned
home.

This lowers the eligibility threshold for a
witness protection person from a requirement
that the Attorney-General certify the person
has made a significant contribution to police
investigation and  prosecutions to a
requirement to certify the person made a
contribution.??

Under the new framework, the applicant
for a permanent protection visa does not need
to be in Australia when the visa is granted.>?
The framework facilitates family reunion by
ensuring that if a trafficking victim is eligible
for a permanent witness protection visa then
their immediate family members will also be
invited to apply for a visa regardless of
whether they are inside or outside of
Australia.

Any visa framework for trafficked people
should, as far as possible, provide certainty
for people who are anxious or fearful about
returning to their country of origin. The
critical question is when these visas will be
made available to trafficked people helping
police. A person who is assisting police and
would face danger if they were sent home
should not have to wait until the conclusion of
the criminal prosecution process to obtain the
security of a permanent witness protection
visa.

The government has indicated that under
the new visa framework an independent
trigger will be identified to initiate the process
leading to the grant of a permanent witness
protection trafficking visa. We recommend
that where a victim has been willing to assist
the police, formal consideration of whether
the person satisfies the eligibility requirements
for the permanent visa should take place six
months after identification and every three
months thereafter. The submissions made by,
or on behalf, of the trafficked person should
be taken into consideration.

Additionally, we recommend that the
minister consider a recommendation from the
AFP that a person be granted a permanent
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witness protection visa at any stage during the
justice support stream. This would enable the
minister to issue a witness protection visa at
the conclusion of a significant event, such as,
for example, the conclusion of a committal
hearing. It would also provide the flexibility
that is necessary to enable a permanent
witness protection visa to be granted in
compelling circumstances. This could include
where a victim-witness’s children are facing
danger in their country of origin and the
immediate grant of the permanent visa would
facilitate family reunion in Australia.

5. Alternative avenues for protection

It is important to recognise that the People
Trafficking Visa Framework is not the only
avenue for trafficked people to seck
permanent protection in Australia. Some
victims or potential victims of trafficking may
be entitled to protection under the Refugee
Convention on the basis that they are
members of a particular social group.>* While
some trafficked people have successfully
applied for a refugee protection visa in

Australia, trafficked people may face
particular  difficulties  “establishing the
requisite link between the persecution and the
state”.>®

Another potential avenue for protection
will be created by the implementation of a
system of complementary protection for
people to whom Australia has non-
refoulement obligations but who do not meet
the criteria for the grant of refugee status
under the Refugee Convention.?® These new
arrangements will provide an additional
safeguard for people who have been trafficked
to Australia and who will face a violation of
their human rights if they are returned
home.?”

6. Conclusion

The reforms to the trafficking visa
framework show that Australia is willing to
listen to the experiences of NGOs and
government agencies working with trafficked
people and revise its anti-trafficking strategy
to be more responsive to the needs of
trafficked people. By delinking visas and
victim support the new framework creates the
flexibility that is needed to make sure that
trafficked people get access to the support
they need to recover from their experience.

Abolishing the temporary witness protection
visa will provide certainty for victim-
witnesses who would face danger if they were
sent home.

The immediate effect of these reforms will
be that the seventeen people who currently
have temporary protection visas will be
transitioned onto a permanent visa. This will
provide certainty to people who the minister
has already decided would face danger if
returned home and enable them to be reunited
with family members who are not in
Australia. As one client of the Anti-Slavery
Project said:

I really appreciate the Australian Government
taking this new approach, seeing me as a human
being and helping me to be part of the
multicultural Australian community. It seems
like a small thing but it is not. Having a
permanent visa will affect my whole life. It is not
just a visa. Knowing that I finally have certainty
about my life will improve the life of my family
here and in my home country. This is good news
for a whole community.

In the long term these reforms will improve
access to victim support for all trafficked
people in Australia and help engender
relationships  of  trust between law
enforcement and victim witnesses. The
reforms will ensure that trafficked people will
receive access to the first stage of victim
support even if a person is not ultimately able
to assist police. This is vital because it will
ensure that people who have been trafficked
receive legal advice about their other options
for obtaining protection or assistance.

Australia’s response to people-trafficking
can still be improved. The growing focus on
labour trafficking outside the sex industry will
present new challenges. It is critical that
trafficked people receive access to
information and advice about their legal
rights and options in a language they
understand. The 2008 National Roundtable
on People Trafficking recognised there is a
need to develop culturally appropriate
information for victims of trafficking in their
own languages and it is vital that multilingual
fact sheets about the new visa framework are
developed as soon as possible.*® This
information should also contain information
about the criminal justice remedies and civil
remedies. To date there have been very few
claims for compensation made on behalf of
trafficked people. One obstacle for people
who may be entitled to compensation as a
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victim of crime or through a civil action
against their trafficking may be the lack of
information about visa options available to
people who wish to remain in Australia to
pursue compensation or civil remedies.

The recent reforms have already had a
transformative effect on the lives of trafficked
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people who can now rebuild their lives in
Australia. The priority now is to make sure
that Australia identifies and protects everyone
who is trafficked to Australia, regardless of
the industry in which the abuse occurs.
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